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3¢ /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the assessee are directed against the
respective orders of the Commissioner of Income Tax (Appeals)-5,
Chennai, dated 28.11.2017 and pertain to assessment years 2010-11
and 2013-14. Since common issue arises for consideration in both the
appeals, we heard these appeals together and disposing of the same by

this common order.
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2. Shri Arjun, the Ld. representative for the assessee, submitted that
the assessee invested in shares of public limited company. On sale of
such shares, according to the Ld. representative, the assessee claimed
exemption under Section 10(38) of the Income-tax Act, 1961 (in short 'the
Act). The Assessing Officer by placing reliance on the investigation
report said to be received from Investigation Wing of the Department at
Kolkata, disallowed the claim of the assessee. According to the Ld.
representative, when the assessee invested in the shares of the
company, the profit arising on sale of such share is exempted under

Section 10(38) of the Act.

3. On the contrary, Shri B. Sagadevan, the Ld. Departmental
Representative, submitted that the assessee purchased 3500 shares of
M/s Concrete Credit Ltd. According to the Ld. D.R., the assessee could
not disclose the mode of delivery. The confirmation letter filed by the
assessee does not bear the date of confirmation. Moreover, copy of
Demat account was also not filed. Therefore, according to the Ld. D.R.,
the Assessing Officer concluded that the long term capital gain was a
bogus one. On further appeal, the CIT(Appeals) found that the
Assessing Officer received information from the Investigation Wing of the

Department at Kolkata regarding the bogus entries of capital gain on sale
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of shares of M/s Concrete Credit Ltd. Therefore, according to the Ld.

D.R., the CIT(Appeals) has rightly confirmed the disallowance.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. The
assesseeadmittedly invested in the shares of M/s Concrete Credit Ltd.
M/s Concrete Credit Ltd. is a public limited company registered by the
Registrar of Companies. It was also allowed to issue public shares. The
Assessing Officer appears to have received information from the
Investigation Wing of the Department at Kolkata regarding bogus entries
of sale of shares of M/s Concrete Credit Ltd. It is not known what is the
information the Assessing Officer has actually received. The assessee
was not given any opportunity to controvert the said information.
Therefore, this Tribunal is of the considered opinion that the assessee
should be given an opportunity with respect to the information said to be
received from the Investigation Wing of the Department at Kolkata.
Accordingly, orders of both the authorities below are set aside and the
entire issue is remitted back to the file of the Assessing Officer. The
Assessing Officer shall furnish a copy of the report said to be received
from the Investigation Wing of the Department at Kolkata and thereafter
decide the issue afresh in accordance with law, after giving a reasonable

opportunity to the assessee.
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5. In the result, both the appeals of the assessee are allowed for

statistical purposes.

Order pronounced in the court on 3 December, 2018 at

Chennai.
sd/- sd/-

(T. AlgsT 3Tcleprau) (U1 3TR.T. IT0Ter)

(A. Mohan Alankamony) (N.R.S. Ganesan)
oIar "e&g/Accountant Member ~a1i¥e F@eed/Judicial Member
Aes5/Chennai,
fesTir/Dated, the 3" December, 2018.
Kri.
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